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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 17th day of February, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13423
V.

GREGORY A. McCONNELL,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed froman order issued by
Adm ni strative Law Judge WIlliam A Pope Il granting respondent's
nmotion to dismss the Adm nistrator's enmergency order revoking
respondent’'s mechanic certificate (wth powerplant rating) at the
concl usion of the Administrator's case in chief,' based on our

decision in Admnistrator v. G ant, NTSB Order No. EA-3577

! Attached is an excerpt fromthe hearing transcript
containing the law judge's order granting the notion to di sm ss.
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(1992). For the reasons stated below, we affirmthe | aw judge's
di sm ssal of this case. However, as discussed bel ow, we give
notice by this decision that we will not consider ourselves
bound, in the future, by the reasoning in Gant.

The Adm nistrator's energency order charged respondent with
returning a Continental GISIO 520-H aircraft engine to service as
airworthy on three separate occasions, when it was allegedly not
airworthy due to nunerous discrepancies specified in the
conpl ai nt.? Respondent was charged with violations of 14 C.F.R
section 43.13(a) (failure to perform nmai ntenance i n accordance
wi th methods, techniques and practices prescribed in current
manuf acturer's mai nt enance manual or other practices acceptable
to the Admnistrator), and section 43.13(b) (failure to perform
mai nt enance in such a manner, and to use materials of such
quality, that the condition of the engine worked on is at | east
equal to its original or properly altered condition).

At the hearing, the Adm nistrator presented extensive

21t was alleged that the engine was unairworthy after the
first tinme respondent returned the engine to service (on February
26, 1993) because of a crack in the engine case. Soon after
respondent's second return to service (on May 4, 1993, after
repairs), the engine experienced a catastrophic failure and was
al l egedly di scovered to be unairworthy in the foll ow ng respects:
i nproperly torqued bolts, inadequate |ubrication, inproper
sealing of parting surfaces, and m smatching of crankcase hal ves,
wi th one half having been previously rejected as too thin to be
repaired. After respondent's third return of this engine to
service (on August 13, 1993, after further repairs), it was
al l eged to be unairworthy because of: damaged pi stons, scored
bearings and oil punp, severely danmaged inner case structure,
i nproper canshaft, undertorqued bolts, excessive spalling on
gears, cracked intake and exhaust val ves, and excessive wear on
val ves and val ve gui des.
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testinoni al, docunentary, and photographic evidence relating to
the alleged unairwrthy condition of the subject engine. At the
conclusion of the Admnistrator's presentation of his case in
chi ef, respondent nmade a notion to dism ss based on the
Adm nistrator's failure to prove that the aircraft in which the
engine was installed had a U S. airworthiness certificate.

Respondent cited Admnistrator v. Grant, in which we upheld the

| aw judge's dism ssal of a simlar case due to the
Adm nistrator's failure to introduce evidence establishing that
the mai ntained/repaired part was installed on an aircraft that
had a U S. airworthiness certificate, and thus was subject to the
standards of 14 C.F.R Part 43.3

The Adm ni strator responded to respondent's notion with four
argunents, which he has repeated on appeal: 1) respondent should

be precluded fromrelying on G ant because he did not include

that case in his response to the law judge's pre-trial order
requiring the parties to provide a list of citations to all cases

and ot her authority upon which they intended to rely, and the

®§ 43.1 Applicability.

(a) Except as provided in paragraph (b) of this section
[pertaining to aircraft with experinental airworthiness
certificates], this part prescribes rules governing the
mai nt enance, preventive mai ntenance, rebuilding, and
alteration of any --

(1) Aircraft having a U.S. airworthiness certificate;
(2) Foreign-registered civil aircraft used in comon
carriage or carriage of mail under the provisions of Part

121, 127, or 135 of this chapter; and

(3) Airfrane, aircraft engines, propellers, appliances,

and conponent parts of such aircraft.
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Adm ni strator, whose counsel was not aware of Grant until

respondent’'s notion to dismss, was severely prejudiced thereby;

2) this case, unlike Gant, contains evidence which raises a

rebuttabl e presunption that the aircraft did have a U S.
ai rwort hiness certificate;* 3) the holding in Grant that an
aircraft must be shown to have a valid airworthiness certificate
-- in conbination with 14 CF. R 21.181(a)(1), which states that
an airworthiness certificate is only valid so | ong as mai nt enance
is perfornmed in accordance with the standards of Part 43 --
creates a Catch 22 situation which renders Part 43 neaningl ess;”
and 4) even absent any regulatory violations, the evidence of
respondent's three inproper returns to service of the engine in
guestion is sufficient to support the allegation that respondent
| acks qualifications to hold his mechanic certificate and shoul d
have been sufficient to defeat the notion to dism ss.

Upon careful consideration of the issues raised in this case

we have concluded that the law judge did not err in granting

* Specifically, the Administrator points out that the
aircraft in which the engine was installed (N7649Q was
thereafter operated by a licensed pilot, and argues that, in
[ight of the presunption in favor of legality, we should presune
that the pilot was operating in conpliance with section
91.203(a), which prohibits operation of a civil aircraft unless
it has within it an appropriate and current airworthiness
certificate.

> The Administrator submits that section 43.1(a) could be
read so as to only require a showing, either that the aircraft in
question is eligible for a U S. airwrthiness certificate (i.e.,
that it is U S registered), or that the aircraft had been iIssued
such a certificate at one tine. The Adm nistrator asserts that
both show ngs were made in this case, and reiterates his argunent
that a presunption exists in this case that the aircraft had a
U.S. airworthiness certificate.
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respondent’'s notion to dismss. Wile it is true that respondent
failed to provide advance notice that G ant was a case upon which
he intended to rely, he could not have been expected to know,
prior to the close of the Admnistrator's case in chief, that the
Adm nistrator would fail to introduce proof of an essenti al
el ement of the charged offenses. Accordingly, we cannot fault
respondent for failing to include authority on that point in his
pre-trial subm ssions.

As for the Adm nistrator's second argunent, his reading of

Grant is sinply incorrect. |In that case we rejected the sane

argunment raised here: that the Board should assunme that the

aircraft had an airworthiness certificate because it was a civil
aircraft and cannot be operated legally w thout one. NTSB O der
No. EA-3577 at 7.° Contrary to the Adnministrator's argument, our

use of the word "assunme" in Grant, rather than "presune,” is of

no inmport. W further note that the Admnistrator's argunent, in
both Grant and in this case, relies on section 91.203(a)(1),
which requires that an aircraft have within it an "appropriate
and current airworthiness certificate.” However, the next
sentence of that section (regarding any "U. S. airworthiness
certificate used to conply with this subparagraph”) makes cl ear

by inplication that a U S. airworthiness certificate is not the

® Although in this decision we reverse Gant to the extent
it holds that the Adm nistrator nust introduce direct proof,
rather than rely on a presunption to establish that an aircraft
has a U . S. airworthiness certificate, the Gant decision was
val id precedent upon which respondent was entitled to rely at the
time respondent made his notion to dism ss.
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only way to conply with the requirenent of that section

Regarding the Adm nistrator's third argunent, we agree that
in cases involving violations of Part 43 it would often be
i npossible for the Admnistrator to show that an aircraft had a
valid airwrthiness certificate, and that a better reading of
section 43.1(a) would be to require only a show ng that the
aircraft had been issued an airworthiness certificate. However,
this point is not helpful to the Admnnistrator's appeal in this
case since he did not prove by the direct evidence required by

Grant that the aircraft in question had any airworthiness

certificate, valid or invalid.

Finally, we find no abuse of discretion in the | aw judge's
rejection of the Admnistrator's fourth argunent. Even if, as
the Adm nistrator asserts, respondent’'s |lack of qualifications
coul d have been established wi thout reference to any regul atory
viol ations, we think the |law judge had no choice but to grant
respondent’'s notion to dismss in viewof the simlarities

bet ween this case and Grant.’

Despite our affirmance of the law judge's dismssal in this
case based on Grant, we have reservations about that case's
i nflexible requirenent that direct proof of the existence of a
U.S. airworthiness certificate nust be produced to avoid
dism ssal. Thus, while we continue to believe that the

Adm ni strator should be prepared, in every case, to introduce

" W note that Grant was al so an energency revocation action
in which the same argunent regarding |ack of qualifications could
have been made.
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direct evidence of all essential elenents of the viol ations

charged in his conplaint,?

we do not think it is necessarily

i nappropriate, especially inruling on a notion to dismss, to
recogni ze that a rebuttable presunption concerning the existence
of an airworthiness certificate arises whenever a nechanic
certifies as serviceable or airworthy an aircraft or part that he
has mai ntai ned under the aegis of his FAA-issued nechanic
certificate. Hence, we hereby give notice that we will no |onger
consi der our decision in Gant, or in this case, to be
controlling, and that a respondent who wi shes to challenge the
exi stence of a U S. airworthiness certificate should do so at the
earliest opportunity in the proceeding, generally in answer to
the Administrator's conplaint.® This will ensure that public

noni es are not wasted in trying cases that m ght have been

subject to early dism ssal

8 The Administrator has not argued that obtaining direct
proof of a U S. airworthiness certificate is a difficult or
bur densone task

° W recognize that it may be burdensome for a nechanic --
who often does not own or even have access to aircraft into which
mai ntai ned parts are ultimately installed -- to obtain proof that
the aircraft in question lacks a U S. airworthiness certificate.

On the other hand, we presune that it is a fairly sinple matter
for the Adm nistrator to obtain docunentation fromthe FAA's
official registry that the aircraft either does or does not have
such a certificate. Accordingly, we hold that -- when the matter
has been specifically put into issue by the respondent -- the
burden of producing direct evidence on this point is on the
Adm ni strator.



ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's appeal is denied; and

2. The law judge's order dism ssing the conplaint is affirnmed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.



